
FOURTH ANNUAL SALES AND USE TAX SEMINAR
QUESTION AND ANSWER SESSION

EAST BATON ROUGE PARISH RESPONSE STATE OF LOUISIANA RESPONSE

1. Is any tax due for material or labor from the consumer for the installation of a patio cover or other equipment that will become a permanent part of the

building?

A company selling and installing patio covers is considered the consumer of the

patio cover materials and other equipment that is permanently installed to the

buildin g.  As t he con sum er, the  patio co mpa ny m ust pa y sales o r use ta x on all

mate rials and  equip men t perm anen tly inst alled to  the bu ilding.  T he pa tio

company does not collect sales tax on the charges for materials and labor billed

to the customer.

Contractors are treated as the final consumer of m aterials incorporated into an

immovable and are taxed  on the purchase of those m aterials.

R.S. 47:301(10) of the sales tax law defines the term retail sale as a sale to a

consumer or to any other person for any purpose other than for resale in the

form  of tang ible per sonal p roper ty.  By  perfor ming  labor u pon a nd pa ssing tit le

to an immovable rather than a movable property, contractors are deemed to be

the final consumer of the materials.  Contractors are responsible for the sales

tax at the time they purchase th e materials.

  

Due to a court ruling (Department of Revenue v. Baton Rouge SMSA Limited

Partnership d/b/a BellSouth Mobility, 19th JDC, Docket No. 423,577, Division

D, June 18, 1998), separately stated installation charges associated with the

retail sale of movable property are no longer subject to sales tax.

2. If you have a web site to solicit business, are you included in the nexus for Louisiana or other states?

According to Rule 128 of the East Baton Rouge Parish Sales and U se Tax Rules

and Regulations, a seller has sufficient nexus if the seller has a place of business,

sales representatives, an office, or warehouse located in the jurisdiction or if the

seller makes deliveries in his own vehicles in the Parish.  Internet dealers selling

tangible personal property at retail, have nexus only in the local jurisdiction

and state where the dealer is physically located.

Internet sales are treated the same as catalog sales for sales tax purposes. If the

business has a presence in Louisiana or delivers into Louisiana in its own trucks,

it should register for and charge Louisiana sales tax on the sales it makes to

Louisiana customers.

3. Will the tax form be available in an electronic format?

The City-Parish Govern ment is currently installing a digital imaging system to

store a nd inp ut tax  return s.  On ce this s ystem  is opera tional, w e will ins tall a

system that will allow electronic filing of tax returns and electronic fund

transfers.

 Taxpayers must use the pre-printed scannable forms issued by the Department

for returns that are mailed to the Department.  See Question No. 4 for

information concerning electronic filing for sales taxes.
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4. Do you offer electronic filing of sales and use taxes?  Can this be done?

Please refer to Question No. 3. Yes, taxpayers may request filing by Electronic Data Interface, however they

must also pay by Electronic Funds Transfer.  The Department’s web page

(www.rev.state.la.us) has a list of vendors who supply the software for this.

Information on filing procedures may be obtained from the Management

Inform ation Serv ices Division  (925-7640).

Effective January 1, 2001, taxpayers may submit state sales tax returns through

the Internet as an alternative to preparing and filing traditional paper sales tax

returns.  This type of filing does not require payment by Electronic Funds

Transfer.  A payment coupon may be downloaded and m ailed to the 

department along w ith the appropriate form of paym ent (check, money order,

etc.). Participation is entirely voluntary, but any business that elects to use the

Internet Filing Program must be registered for sales tax with the Department

and have a current open account.  Further information may be obtained from

the Sales Tax Division at (225) 925-7356.

5. If I sell a product that is drop-shipped to a customer from a company in another state, do I collect sales tax?  If the product is drop-shipped for a Baton

Rouge, Louisiana, company, what then?

According to Rule 2 of the East Baton Rouge Parish Sales and Use Tax Rules and

Regulations, all retail sales of tangible personal property within the parish are

taxab le and t he ret ail deale r mu st collect  sales tax .  Retail s ales of ta ngible

perso nal pro perty  deliver ed ou t of the  parish  by th e seller’s  vehicle  are tax able

in the parish where the buyer takes possession and the seller must collect sales

tax.  A retail dealer, who has not established nexus, selling and delivering by

common carrier to a buyer in another parish does not collect any local sales tax.

There are two primary  situations involved in third party drop shipments, both

of which are discussed below.

1) a. Should A collect the advance sales tax from B?

b. If A should not collect the advance tax from B, what documentation

should B provide to A?

c. If A should collect the advance sales tax, how does B obtain a refund

of the advance tax?

The sale of tangible personal property from a point in Louisiana to another

point in Louisiana is subject to the Louisiana tax unless a statutory exemption

applies .  This is a n intra state s ale sub ject to t he law s of our  state.  C ustom er B is

required to be registered as a dealer in this state, remit the advance sales tax to

his supplier and collect the sales tax on his sales.  Louisiana dealer A is obligated

to collec t the ad vance  sales tax  and re port it o n his re turn.  C ustom er B is

allowed to claim advance sales tax credit for state taxes paid to A against sales

taxes due on the sale to B’s customer.

2.  This is the same situation except that Louisiana dealer A ships the

merc hand ise from  an ou t-of-sta te locat ion to c ustom er B’s cu stom er in

Louisiana.
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Answer:

The fact that the sale is now in interstate commerce may cause the method of

taxation to chan ge, although th e ultimate tax d ue remain s the same .  If

customer B is not a Louisiana-registered dealer and is not required to be by

virtue of the fact that B has no physical location here, no property for lease or

rental here, no sales representatives (his own employees or independent

representatives), and does not purchase property for sale and shipment from a

Louisiana inventory to a Louisiana customer, we could not require B to either

pay the advance sales tax to dealer A or to collect the tax from his Louisiana

customer.  In this instance, B must document in a letter to A that B does not

meet the conditions outlined above and is therefore not subject to the payment

or collection of the state sales tax.  B’s customer in Louisiana would bear the

responsibility for the payment of any due taxes to th is Department.

6. I own a drapery w orkroom.  I charge and rem it sales taxes on my fabrics and rods, but do I charge tax on installation when using a con tract installer?

Cha rges fo r the in stallation  of tang ible per sonal p roper ty, wh en sep arately

stated on the invoice, are not subject to sales tax.  This applies to installation

charges of a contract installer.  Failure to segregate these installation charges

will subject the entire amount to the tax.

No.  Separately stated installation charges are not taxable.

7. If a seller uses a common carrier to deliver goods outside of the parish, what parish tax does the seller charge?

According to Rule 2 of the East Baton Rouge Parish Sales and Use Tax Rules and

Regulations, a retail dealer, who has not established nexus, selling and

delivering tangible personal property by common carrier to a buyer in another

parish does not collect any local sales tax.  The buyer must pay use tax to the

parish where delivery occurs.

 Not Answered

8. If a seller in East Baton Rouge Parish uses UPS to deliver to a buyer in Ascension Parish, what tax should the seller charge?

An East Baton Rouge Parish seller, who does not establish nexus in Ascension

Parish, does not collect tax on sales delivered by UPS to an Ascension P arish

buyer.  The buyer must pay use tax to Ascension Parish.

 Not Answered

9. Is freight taxable inbound/outbound?

Separately stated freight charges billed to a customer on sales invoices are not

subject to tax.  Freight charges for delivering a product from the manufacturer

or wholesaler to a retail dealer are a part of the retail dealer’s cost and are

included in the sales price of the product sold.

Policy and Procedure Memorandum 70.14 addresses this issue.  In summary,

charges for the direct delivery of tangible personal property subsequent to the

sale are not subject to the tax if separately stated from the sales price of the

property.  Delivery charges incurred by the ven dor in acquiring the property to

be sold are taxable when passed through to the customer upon the sale of the
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propert y.  This is ty pically referr ed to as in bound  freight or fr eight-in.  

10. Is it nec essary  to sep arate C ity and  Parish  for Eas t Bato n Rou ge Par ish? If y es, can  I obtain  a listing o f street s whic h desig nates  the str eets th at belo ng in

the Parish and the ones that belong in the City?

It is important that you use the correct column on the tax report.  The taxes

are distributed to the local agencies based on the columns used.  If you have a

question regarding a customer’s location, please call the Revenue Division for

further assistance.

Not Answered

11. a. If an out-of-state plant  sends a tank  or boiler to be repaired  in Ascension  Parish, should b oth state and  local taxes be charged ? 

b. What if the tank or boiler is fabricated and not repaired?

a. According to Rule 41 of the East Baton Rouge Parish Sales and Use Tax

Rules and Regulations, repairs of tangible personal property performed

in East Baton Rouge P arish for an out-of-state customer are subject to

East Baton Rouge P arish tax on the total invoice amount.

b. According to Rule 40 of the East Baton Rouge Parish Sales and Use Tax

Rules and Regulations, fabrica tion of a  new  tank o r boiler w hich is

delivered to an out-of-state customer by common carrier or by the

vendor, is not subject to East Baton Rouge Parish sales tax.

The Ascension Parish Tax Authority should be consulted concerning the

imposition of any local taxes within that parish on these transactions.

Repairs to tangible personal property are subject to the state sales tax if the

customer takes delivery of the repaired item within this state.  If the repaired

item is delivered to the customer at an out-of-state location, the repair is not

subject to the state sales tax.

Fabrication of tangible personal property is subject to sales tax if the customer

or his agent takes title or delivery of the item in Louisiana.  If a common carrier

or the  vend or deliv ers the  item t o the c ustom er out side of L ouisian a, then  it is

not subject to Louisiana sales tax.  However, it may be subject to the state and

local tax at the place of delivery.

12. a. If an Ascension  Parish busines s goes out-of-state to p erform repa ir work, shou ld both state an d local taxes be charg ed?  

b. What if the work to be performed is fabricated?

a. Repair services performed in another parish or in another state are not

subject to East Baton Rouge Parish sales tax.

b. Refer to  Ques tion No . 11 (b).

Repa irs of tan gible pe rsona l prope rty pe rform ed in L ouisian a are ge nerally

subje ct to sta te and  local sales  tax.  Fa bricatio n of tan gible pe rsona l prope rty in

Louisiana in which possession passes to the custom er (or his agent) in this state

is subject to state and local taxes.  Repairs performed out-of-state where the

property does not come into Louisiana is not subject to the Louisiana state sales

tax.

13. At what point doe s a contractor pay sales tax on lumber, tiles, and bricks installed for customers?

A con tracto r is the c onsu mer o f the m aterials in corpo rated in to the  imm ovable

and he pays tax when the materials are purchased.  The tax is due when the

contractor takes possession of the materials, unless the temporary storage

provision applies.  If the temporary storage provision applies, then the property

may be stored in this parish without being subject to our tax.

The contractor is generally considered to be the final consumer of purchases of

tangible p ersonal p roperty  when  constru cting real p roperty  for his cust omers . 

He is responsible for the sales tax at the point of purchase.
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14. When does a customer pay sales tax for leasehold improvements (such as partitioning of a wall, shelves, cabinets) to his office?

Same as State’s response. Leasehold improvements classified as real property would not be subject to sales

tax by the lessee or  lessor if a contractor performed the work.  In other w ords,

the contractor purchased the partitions, shelves or cabinets as tangible personal

property and then converted it to real property.  The contractor is considered

the final consumer of purchases of tangible personal property when making

leasehold improvements for his customers and is responsible for the sales tax on

the cost of the goods at the point of purchase.

  

If the lessee or lessor purchased the wall partitions, shelves or cabinets and

made the imp rovements him self, then he would be considered the final

consumer of purchases of tangible personal property and responsible for the

sales tax at the point of purchase.

15. I’m a CPA in public practice.  Can I have my clients’ forms mailed directly to my office?

Clients’ sales tax forms can be mailed to their CPA’s address.  However, they

must send a written request for their mailing address to be changed.

No.  There are two main reasons.  The first is that our systems are designed

only to print the address of the taxpayer’s social security number or his account

number. The second reason is that the taxpayer is ultimately responsible for the

filing of his tax returns.  Should there be a change in the relationship between

you and your client, it may adversely impact h is ability to timely file returns.

16. Is an air con ditioner co mpre ssor for a ce ntral un it taxable as  tangible p ersonal p roperty  or is it conside red real pr operty (s pecifically relatin g to repairs )?

A central air conditioner unit is considered immovable property and if repaired

on the o wner’s p roperty , it is not a taxa ble repair o f tangible p ersonal p roperty . 

The  repairman must pay local tax when the compressor is purchased.  If the

comp ressor  is rem oved f rom t he ow ner’s p roper ty and  repaire d at th e repa ir

dealer’s shop, then it is taxable (parts and labor) as a repair of tangible personal

property.  Please refer to Rule 41  - Repairs to Tangible Personal Property.

It dep ends  on w hom  the title  of the c omp ressor  passes  to at th e time  it is

tangible personal property.  Generally a contractor is called out to make a

repair to a central air unit.  In the course of his repair, he finds he needs to

replace  the co mpr essor.  W hen h e purc hases  the co mpr essor, h e take s title to  it

and pays the sales tax on it.  When he bills the customer for the repair, he

gener ally bills fo r the p arts an d labor  in a lum p sum  that co vers an y taxe s paid

on ma terials.  

However, if in the course of the repair, the custom er supplies the compressor,

then the customer would owe the sales tax on its purchase.

17. If you have a handrail fabricated and installed onto a catwalk attached to a building, what portion, if any, would be taxed if billed as a lump sum v. being

billed in details?

Fabrication of tangible personal property, which is permanen tly installed to

immovable property  by the fabricator, is considered a real property

construction contract.  Tax is due on the cost price of the materials used and

The manner of billing is irrelevant.  Since the handrail is being fabricated and

installed onto real property such that title passes after installation, the

transaction is considered a real property transaction and thus, not subject to
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the labor is not taxed.  The method of billing, lump sum or detail billing, is not

important.  If the fabricator and the installer are different, then the total

charg e for th e fabric ated ite m is ta xable (m aterials a nd lab or) and  the se parate ly

stated installation charges are not taxable.  Please refer to Rule 40.

sales ta x.  The  contra ctor ow es tax o n his co st of th e han drail an d ma terials

used in the installation.  If the handrail were purchased separately by the

consumer as tangible personal property, then the consumer would owe the sales

tax.

18. Is the design of an Internet web site for a business or an individual taxable as a service?

Internet web site design is not subject to sales tax.  Howev er, if the web site

design involves the sale of software, then the software is taxable. 

Only those services that are specifically enumerated in the statutes under [R.S.

47:301 (14)(a) th rough  R.S. 47 :301(14 )(i)] are su bject to  tax.  D esignin g a static

web  site tha t does  not int erface w ith oth er we b sites is  curren tly not  a taxab le

service.  However the design and development of web sites involving

interfacing software is taxable as the sale of the software is considered a sale of

tangible personal property.

19. Is the "hosting fee" charged to a client, to run his web site on an Internet servicing computer located in another state, taxable?

Hosting fees charged to run a client’s web site are not subject to sales tax. Hosting fees or other fees charged to a client to run the client’s web site on an

Internet servicing computer is not taxable as it is not listed as a service subject

to tax in the statutes [R.S. 47:301(14)(a) through R.S. 47:301(14)(i)] unless those

charg es invo lve the  sale of p rogram ming  service s or com pute r softw are w ithin

the State of Louisiana.  Only those services listed are subject to sales tax.

20. Can I get a refund of sales taxes which were paid on repairs to immovable property from the Parish or the State?

Yes.  You must request a refund in writing and also submit a sworn statement

indicating the amount paid and the circumstances surrounding the

overpayment.

The D epartm ent of R evenu e will issue re funds o r credits as a llowed b y law. 

However, in this specific situation, the vendor may have elected to treat the

transa ction as  a sale of t angib le pers onal pr opert y with  an oblig ation t o insta ll.

The Sales Tax Division will verify that a refundable overpayment has occurred

before issuing payment. The taxpayer should contact the Department’s Sales

Tax D ivision at (225 ) 925-7356 fo r inform ation on r equest ing the re fund. 

21. Are repairs to property that I am holding for resale subject to sales tax?

Repairs to tangible personal property for resale are exempt from  local sales tax

provided a resale exemption certificate is given to the repair dealer.

The repair of a resale item qualifies for the same treatment as the original

purchase of the inventory. If the vendor is required to pay advance sales tax on

the purchase of resale inventory, the repair of resale inventory is also subject to

advance sales tax. However, the sales tax paid on the repair qualifies for

advance tax credit and may be claimed on line 12 of the sales tax return.

22. Why  are gloves in a me dical facility taxed when  used on a pa tient and the n disposed of?

Medical devices used personally and exclusively by the patient are exempt from

the Sewer Imp rovement tax, the Street Im provement tax, and the  Educational

Facilities Improvement District tax.  Gloves are not used personally or

exclusively by the patient and therefore, are subject to local sales tax.

The gloves are consumable items used by medical personnel in providing non-

taxable services to patients. They are not being sold to the patient and do not

qualify for exemption under the sales tax statutes. The fact that the  gloves are

dispos ed of af ter on e use is  imm aterial.
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23. Concerning com puter services, how do you kn ow what to pay taxe s on?  For example, if the vendor dials into the system to d o a repair, is the service

taxable?   If the vendor goes on site and repairs without any new software, how is that taxable?

If the software “source code,” the actual program, is rewritten or m odified to

correct the problem, then the charge for this work is subject to sales tax.  If the

software “source code” is designed to allow for changes in tables, variable or

lists (exa mple , chang es FIC A rate s on pa yroll) th en th e charg e for th is service  is

not subject to sales tax.

Com pute r softw are is tan gible pe rsona l prope rty [see  South  Cen tral Be ll

Telephone Co. v. Sidney J. Barthelemy, et al, 643 So. 2d, 1240 LA 1994] and

treated the same as any othe r such property. The repair of tangible personal

property is taxable under R.S. 47:301(14)(g). The repair is subject to Louisiana

State Sales Tax if the property is located in Louisiana during the repair and not

delivered out-of-state after the repair. The customer must accrue and pay the

tax on line 2 of their State Sales Tax Return if the vendor is not registered to

collect Louisiana State Sales Tax.

See Volume 18 No. 2 April 1998 edition of The Louisiana Tax T opics at our web

site (www.rev.state.la.us) for furthe r inform ation in th is area. 

24. If a plant in Ascension Parish is on the Direct Pay program and the plant buys materials from a vendor in Gonzales, does the vendor collect any tax?

A Direct Pay number issued by a local taxing jurisdiction is only valid for

purchases and repairs that occur in that jurisdiction.   Direct Pay Permits are

not valid for purchases and repairs that occur outside the jurisdiction that

issued the Direct Pay Perm it.

Not Answered

25. Wha t is the cur rent rulin g on ren tal cars as it relat es to wa rranty re pairs and  custom er-pay re pairs (City -Parish an d State)?

R.S. 47:301 (7) (h) excludes from state and local sales and use tax leases and

rentals of motor vehicles by licensed motor vehicle dealers or manufacturers

when the vehicles are furnished to customers to fulfill their obligations under

warra nty ag reem ents.  It  also pro vides a n exclu sion w hen t he ap plicable

warranty has lapsed and the leased or rented motor vehicle is provided to the

customer at no charge.

The lease or rental of motor vehicles by licensed motor vehicle dealers [see R.S.

32:125 2(14)] an d veh icle ma nufac turers  [see R .S. 32:12 52(11)] f or the ir

customers, while the custom er’s own vehicle is being repaired under warranty

or when the w arranty has lapsed, is excluded from sales tax. The dealer must

provide t he rent ed vehicle  to the cu stome r free of cha rge [see R .S. 47:301(7)(h )]. 

If the c ustom er lease s or ren ts the  vehicle  directly  from  the m otor ve hicle

leasing dealer, the charge paid by the customer to the leasing dealer is taxable.

In addition to the General Sales Tax, Louisiana imposes an A utomobile Rental

Tax [see R.S. 47:551] on the rental of automobiles for a period of 29 days or less.

However, this tax does not apply to insurance companies that rent vehicles for

their p olicyho lders w hile the  insure d’s veh icle is bein g repa ired, au tomo bile

dealers that rent vehicles for their repair customers, and individuals or

businesses who rent vehicles while their own vehicle is being repaired.

26. Could you please explain the wrecker service tax for the following:

a. Dealer-owned wrecker

b. Outsourced to other wrecker services
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Wrecker services are not subject to sales tax. Wrecker services are not taxable under Louisiana’s sales tax laws. Also, wrecker

service s are no t taxab le wh en charged  by an  auto re pair facilit y if sepa rately

stated from the repair charges [see McNamara v. Patterson Services, Inc., 382

So. 2d. 971]. The wrecker services are equivalent to shipping. This rule applies

regardless of whether the wreck er service is provided by the repair facility or a

separate company.

27. On Line 12 of the Lou isiana Department of Rev enue sales and use tax form, do you  back out the tax before you take a credit?

Not Answered. Line 12 of the State Sales Tax return shows two columns and two rows for

advance tax purchases.  The top row is for purchases taxed at four percent and

the bottom row is for purchases taxed at three percent. In the left column

include the total am ount of the ad vance purch ases not including  taxes paid. In

the right column include the actual State Sales Tax paid on the se purchases at

each rate . 

28. Does East Baton Rouge Parish consider shipping taxable?

Refer to Question No. 9. Not Answered

29. What is the classification and taxability of the following:

a. Softwa re (e.g., Exce l, Word , etc.)

b. The righ t to use th ird party p roducts /system s that are n ot on-site (e .g. bill paying  system  that is serv iced off-site).

a. According to Rule 56 of the East Baton Rouge Sales and U se Tax Rules

and Regulations, canned and customized software is subject to sales tax.

b. License fees paid for the use of computer software are subject to sales

tax.

As defined by a Louisiana Suprem e Court case, software is tangible personal

property and is subject to sales tax [see South Central Bell Telephone Co. v.

Sidney J. Barthelemy, et al., 643 So. 2d, 1240 LA 1994]. This includes the sale,

lease and repair of custom and prepackaged software as well as programming

services.

The use of a computerized bill paying system that is maintained and operated

by a ven dor at th e vendo r’s location is a n ontaxab le service. 

30. What states provide reciprocity to Louisiana?

Same as State’s response. All of the 45 states that impose sales taxes provide some form of reciprocity.

Louisiana  will reciproc ate to the  extent t he othe r states pr ovide recip rocity. 

31. Do all parishes provide reciprocity to all other parishes?  If not, where would this information be available to preparers?

All parishes provide reciprocity. Not Answered
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32. Does a reseller certificate exist for both the Parish of East Baton Rouge and the State of Lou isiana?

East Baton Rouge Parish does issue a resale exemption certificate for purchases

of tangible personal property for resale.

The State of Louisiana provides for the payment of advance sales tax by

retailers m aking pu rchases fo r resale. 

33. Are mileage charges taxable whe n going to a site to perform repair services?

All charges for repairs of tangible personal property, including parts, labor, and

mileage, are subject to sales tax.

Yes. A ny ch arge re quired  to brin g a rep airpers on to t he damage d prop erty is

included in the taxable price of the repair. Separately stated charges to bring

the damaged property to a repair facility are not included in the taxable price.

34. Who  decides if th e prope rty is mo vable v. im movab le (custom er or service  comp any)?

The n ature  of the p roper ty det ermin es if it is m ovable  or imm ovable .  Mov able

property includes tangible personal property which has been declared

immovable under Article 467 of the Louisiana Civil Code and property defined

in Article 466, which has been remov ed from the imm ovable and repaired at

the repair dealer’s shop.

Louisiana statutes determine if property is movable or immovable. The vendor

must ascertain whether property meets the criteria set out by the laws based on

information provided by the customer. In some cases however, the customer

and vendor m ay agree to treat a transaction as a sale of tangible personal

property with an obligation to install instead of a real property contract.

35. In East Baton Rouge Parish, how do you get credit for sales taxes paid on purchases for resale?

The o rdinan ces exe mpt  purch ases for  resale w hen a  prope rly exe cuted  resale

exemption certificate is provided to the supplier.  Sales taxes paid on purchases

for resale cannot be deducted on the sales tax return.  Th e dealer must request a

refund in writing and also submit a sworn statement indicating the amount

paid and the circumstances surroun ding the overpayme nt.

Not Applicable.

36.  Does the State of Louisiana and East Baton Rouge Parish consider the installation of draperies and carpet taxable?

Please refer to Question No. 6. Draperies are considered to be tangible personal property an d would be subject

to tax. This is because they are easily removed from a building without causing

significant damage to itself or the building. However, the separately stated

installation charges are not taxable.

Wall to wall carpet is considered to be part of the building after it has been

installed. A carpet retailer may treat the transaction as a sale with an obligation

to install. The retailer would charge sales tax on the cost of the carpet only [not

the installation charges]. The carpet vendor may also treat the transaction as a

real property contract and pay use tax on the cost of his materials. In this case,

the retailer would not charge sales tax to the customer for any part of the

transaction.
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37. Are consultation fees for interior decorators taxable?

Consultation fees included in the selling price of tangible personal property are

subject to sales tax even if separately stated on the invoice.  However,

consultation services that are not a part of the sale of tangible personal property

are not subject to sales tax.

No. C onsu ltation  fees th at are n ot an in tegral p art of th e sale of  tangib le

personal property are not subject to sales tax.

38. What do you do when the company issues a Direct Pay Certificate in another parish?

A Direct Pay Perm it only applies to taxable transactions occurring in the parish

that issued the Direct Pay Permit.  It does not apply to taxable transactions

occurring in another parish.

Not Answered

39. If a phonebook ad is provided by a publisher without charge for one year, is tax due on the ad at market value even though no charge was made?

Phonebook advertising is not subject to sales tax. No. L ouisian a State  Sales T ax is im posed  on the  sale or re ntal of t angib le

perso nal pro perty  and ce rtain sp ecifically e num erated  service s. Adv ertising  is

not included as a taxable service for sales tax.

 

The law governing m arket value versus cost price primarily concerns the use

tax on property imported into Louisiana [See R.S. 47:301(3)(a) and LAC

61:I.4301(C)]. In this case, the tax is based on the actual cost price or the

reason able m arket v alue of t he tan gible pe rsona l prope rty at t he tim e it

becom es suscep tible to the  use tax, w hicheve r is less [Em phasis ad ded].

40. Are restaurants purchasing supplies, including disposable cups, plates, forks, and straws, allowed to take advanced tax credit on the Louisiana Department

of Revenue Sales and Use Tax return?

According to Rule 64 of the East Baton Rouge Sales and Use Tax Rules and

Regulations, disposable cups, plates, forks, and straws may be purch ased under a

resale exemption certificate.

Yes. T he sale  of ma terials fo r furth er pro cessing  into art icles of ta ngible

personal property for subsequen t sale at retail does not constitute a retail sale to

the purchaser [See R.S. 47:301(10)(c)(i) and LAC 61:I.4301(C)].  Although non-

wholesale purchasers of these items must pay an advanced sales tax [see R.S.

47:306(B)], this tax is allowed as a credit on the purchaser’s state sales tax

return. To qualify as a material for further processing, the item must become a

recognizable and identifiable component of and add  benefit to the end product

delivered to the customer.

Disposable cups, plates, forks, and straws are component parts that add a

benefit to the meal by protecting and storing the food. The final customer

retains these disposable items with the retail purchase. Non-disposable plates

and utensils retained by the restaurant for continuous use are subject to the

sales and use tax and do not qualify for the advance tax credit.
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41. If Company A  subcontracts to Com pany B and C ompany B  ships to owner, are sales taxes due on all levels?  How man y levels?  Company A  does not touch

the raw materials.  Company B modifies the raw materials and ships to owner.  Company A bills owner.  Company B bills Company A for m odification of

raw materials.  Compan y B paid sales tax on raw materials, modified materials, and shipped to ow ners.  Compan y A mainly contractor.

Com pany  A m ust colle ct sales t ax from  the cu stom er on s ales of ta ngible

personal property.  Com pany B should have p urchased raw m aterials under a

resale exemption certificate.

From the question we must assume that this transaction involves the sale of

tangible personal property subject to Louisiana State Sales Tax and that

Compan y A and Co mpany B are L ouisiana companies. Unless Com pany A is a

wholesaler, Company B would charge an advance sales tax to Company A on

the first transaction [see R.S. 47:306(B) and LAC 61:I.4351(C)]. Company A

would then claim this amount as a credit against the sale to the final customer

on their sales tax return. The lack of physical contact with the product by

Company A does not alter the nature of the transaction. Note that Company B

would also be entitled to claim the advance tax credit for state sales tax paid on

the purchase of raw m aterials in the contract.

42. How do I qu alify as a tax-exempt manufacturer?

A manufacturer purchasing raw materials for further processing must provide

a resale exemption certificate to the raw material supplier, otherwise the

manufacturer m ust pay sales and use tax on the pu rchase of tangible personal

property.

We assume the question asks how a manufacturer would qualify as a wholesaler

for state sales tax purposes. A wholesale dealer is a company where 50 percent

or more of its sales are not retail sales [see R.S. 47:306(B)(10)(b) and LAC

61:I.4351(C)(1)]. Wholesalers do not pay the advance tax on items purchased for

further processing into articles of tangible personal property that will be resold.

However, a wholesaler [or manufacturer] must still pay sales or use tax on

items acquired for the personal use of the company.

To qualify for a wholesaler or W number, a taxpayer must have three months

of sales t ax filings  verifyin g that  at least 5 0 perce nt of th eir sales  are no t retail

sales. The taxpayer can then file an Application for Advance Sales Tax

Exemption W Number [form R-1318] with the Sales Tax Division of the

Department of Revenue. The Sales Tax Division will process the return and

notify the taxpayer if they qualify for the exemption.

When th e taxpayer is notified that they qualify for a W num ber, they must

supply their vendors with an LGST-9 exemption certificate as evidence of the

exemption. The exemption certificate must only be used on purchases for

resale. Misusing the certificate will subject the W num ber holder to revocation

of their exempt status.

43. When items are purchased for lease, and sales or use tax is paid at that time and then the item is sold with taxes collected, is credit allowed for taxes paid on

the purchase?

If the item is never rented/leased, then the taxpayer can request a refund of the

sales taxes paid.

Currently, Louisiana does not impose a state sales tax on items purchased for

subseq uent leas e or renta l [see R.S. 47 :301(10)(a)(iii) and  R.S. 47:301 (18)(a)(iii)].

Therefore, no state sales or use tax would have be en paid on the original
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purchase of the item. If local sales or use tax is paid on an item purchased for

lease or rental, these taxes cannot be claimed as a credit against the state sales

taxes collected in a subsequent taxable [i.e.,  not occasional] sale of that item.

Also, sales tax collected on the lease or rental payments are not allowed as a

credit again st the tax  collected on  the sale. 

44. A commercial swing set is located in Livingston Parish (property and swing owned by customer) and the swing frame is concreted in the ground.  The

comp any th at con tracted  to refu rbish t he sw ing set  is locate d in Ea st Bat on Ro uge P arish.  T he sw ing ha ngers , chains , and sw ing sea ts are re placed .  Is this

considered a repair vs. fabrication?  Is this tangible or real property?  Is it taxable in East Baton Rouge or Livingston Parish?

This is a repair of tangible personal property and it is taxable in Livingston

Parish.

Not Answered

45. Customers come to my facility to compete in a “virtual computer scenario” that I create.  They pay on a per hour basis to compete in computer-generated

worlds while using my computer systems.  While the simulation is happening, the Game Master (employee) has frequent contact with the customer and

equip men t.  The  emp loyee t abulat es scor es, mo nitors  the sy stem , anno unce s rules,  award s prize s, etc. th rough out th e simu lation.  Is  this a n on-tax able

service  or a ren tal?

The hourly charge is taxable as an admission to places of amu sement. As defined by R.S. 47:301(7)(a), lease or rental means the leasing or renting of

tangible personal property and the possession or use thereof by the lessee or

renter, for a consideration, without transfer of the title of such property. An

exception to this is the lease or rental of property with an operator [see LAC

61:I.430 1(C)  L ease or  Rent al]. In th is situat ion th e own er, or h is emp loyee, is

actually operating the equipment and  thus providing a nontaxable service

instea d of a lea se or re ntal. H owev er, the  mere  prese nce of t he ow ner’s

employee does not automatically classify the transaction as nontaxable. The

employee must maintain sufficient control over the property to remove the

transaction from the description of a bare rental. Some examples are provided

in the regulation for guidance.

Although each transaction m ust be judged individually, if the customer can

opera te the  equip men t with out dir ect con trol by  the ow ner’s e mplo yees it is

usually a taxable rental. From the information given in the qu estion, it appears

that th e custo mers  may  not ha ve suff icient co ntrol to  classify t his as a t axable

rental. However, some ad ditional information should be obtained before a final

answer is confirmed. For example, can customers access the “virtual computer

scenario”only through the “Game Master?”  Can the owner’s employee stop the

program at any time? D oes the customer have th e right to alter the program to

suit their needs? 

If a taxpayer wants a personal ruling dealing with their specific situation, they

should send a letter to the Director of the Sales Tax Division, Louisiana

Department of Revenue, P. O. Box 201, Baton Rouge, LA 70821.
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46. In Rule 35H, is the rental property taxable or non-taxable?  Th ere is not a clear answer in the regulations.  Also, what is the State’s and other local

authorities’ opinion on this matter?

If the equipment is furnished with an operator, then the transaction is a non-

taxable service.

R.S. 47:301(10)(a)(iii) excludes property purchased for subseque nt lease or rental

from state sales and use tax. This exclusion only applies to “bare” lease or rental

property. Equipme nt purchased to provide a non -leasing service is subject to

state sales and use tax.

R.S. 47 :302(B ), 321(B ), and 3 31(B) le vy a tax  on the  lease or  renta l of tang ible

personal property. R.S. 47:301(7)(a) defines lease or rental as the leasing or

renting of tangible personal property and the possession or use thereof by a

lessee or renter, for a consideration, without transfer of the title of such

property. However, when the owner of the property exerts control over the

property by furnishing an operator, he is in fact performing a service and not

leasing or renting [see LAC 61:I.4301(C)]. Examples of this are transactions

where the owner provides a driver of a truck or crane operator with the crane.

The transaction is still classified as a lease or rental if the owner only provides

techn ical assist ance, s uch as  an en gineer  or com pute r prog ramm er and  is unab le

to operate the equipment without personnel furnished by the lessee.

47. An item is purchased by a vendor for resale and the vendor is not a wholesaler.  Does the advanced tax credit apply?  If so, what is the purpose of the

advanced tax credit?

Not Answered. Yes. Louisiana vendors that do not have a wholesale or W number account

must pay advanced sales tax on merchandise purchased for resale [see R.S.

47:306(B) and LAC 61:I.4351(C)]. The vendors claim credit for the state sales

tax paid on these purchases against the sales tax collected from their custome rs.

The difference is remitted to the Dep artment of Revenu e on the state sales tax

return. This method ensures that the correct amount of tax is remitted to the

State.

The advanced sales tax only applies to sales between Louisiana registered

dealers. A vendor should not accrue use tax on resale merchandise purchased

from a company that is not registered to collect Louisiana sales tax.

48. Is computer technical support (telephone su pport in particular) taxable at the state and local levels?

Telephone support is not taxable if it is separately stated on the invoice. From the question, we assume that the technical support does not involve any

maintenance or repair services. If the technical support only entails the

providing of information to computer users, it is not subject to state sales tax.

49. Is the sale and/or rental of medical equipment to a person  in the home supp orted with a certificate of medical necessity (prescription) taxable at the state

and local levels?
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The sale  of med ical devices is o nly subje ct to 3%  East Bat on Rou ge Parish  tax. 

These devices are exempt from the 1/2% Sewer Improvement tax, the 1/2%

Street Improvement tax, and the 1% Educational Facilities Improvement

District tax.

The ren tal of med ical devices is su bject to 5%  East Bat on Rou ge Parish  tax. 

The rental of medical devices is not exempt from the sewer, street, and school

district tax.

Louisiana provides two exemp tions relating to the lease or rental of medical

equip men t. The  sales, u se, and  lease ta xes im posed  by th e State  does n ot app ly

to the purchase or rental of machines, parts, materials, and supplies prescribed

by a physician for home renal dialysis [see R.S. 47:305(G)]. Also, state sales tax

paid on the sale, lease, or rental of corporeal movable property paid under the

provis ions of M edicare  is refun dable [ see R .S. 47:31 5.3]. Th ese are  the on ly

exemptions relating to the rental of medical devices in the home.

50. If an item is paid for by Medicare or Med icaid, is it taxable or non-taxable at the state and local levels?

Sales of medical devices and equipment p aid by Medicare are subject to 3% E ast

Baton Rouge P arish sales tax.  These items are exempt from th e sewer, street,

and school district tax.  Effective July 1, 2000, persons paying sales tax on the

purchase or rental of medical equipmen t may apply for a refund of the local

sales tax paid on the amount paid by Medicare.

Medical devices and equipm ent paid by Medicaid are exem pt from the 5% E ast

Baton Rouge Parish sales tax.

Medicare is a federally supported insurance program. R.S. 47:315.3 provides for

the re fund  of state  sales an d use t ax up on th e sale, lea se, or re ntal of t angib le

personal property paid for under the prov isions of Medicare. Medicaid is a state

run program that prov ides medical assistance for Louisiana citizens. Because

Medicaid is funded by the State, it is not subject to state and local taxes.

51. Can you please discuss House Bill No. 27, which was passed on July 5, 2000?

Act 22 (H B 27) Seco nd Ext raordinar y Session , 2000 - Am ends R .S. 47:315.3(A ),

which provides for refunds of local sales and use taxes paid on the sale or rental

of certain tangible personal property covered by Medicare.

House Bill 27 (Act 22 of the 2000 2nd Extraordinary Session) extends the

provisions of R.S. 47:315.3 to local sales and use taxes. This law provides for the

refund of sales taxes paid on the sale, lease, or rental of tangible personal

property that is paid by or under the provisions of Medicare.

52. Who is responsible for the sales tax in the following cases:

a. A customer hires a contractor to do improvements to his office.  Will the contractor’s labor be considered as installation?  In this case, is installation the

same as repairs since the contractor may tear dow n the old stuff and install new items.  We w ill call it leasehold improvements and n ot repairs, because

we add a lot of new item s.  As a contractor, what is his sales tax liability?  As a customer, wh at is his sales tax liability?  If the contractor did not collect

all the necessary sales tax from the customer, is the customer liable for the sales tax?

b. A customer hires a computer specialist to install software on his computer.  From time to time, the customer also requests assistance from the

computer specialist to solve his computer problems.  The invoice consists of labor charged by hours spent on the job, software, parts, freight, and

travel.  A s a com pute r specia list, wh at is his s ales tax  liability?  A s a cust ome r, what is his s ales tax  liability?  If  the co mpu ter spe cialist did  not co llect all

the required sales tax from the customer, will the customer be responsible to remit the sales tax?

a. Contractors provide labor and materials to improve real property and

are not liable for the collection of sales taxes on their contracting

revenues.  Contractors are considered the ultimate consumer of the

materials which become affixed to real property.  The contractor’s labor

is not co nsider ed an  installat ion of m ovable  prope rty.  Th e custo mer is

From  the inf orma tion giv en in p art (a), it a ppear s that t he con tracto r is

performing work on  real [or immovable] property. Repairs or improvem ents to

real property are not subject to sales tax. The contractor is the final consumer

of the tangible personal property incorporated into the real property contract.

The contractor pays the sales tax on these materials to his vendor or accrues
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not liable for any sales tax.

b. The computer specialist must collect and remit sales tax on sales of

computer software and repairs of hardware.  Separately stated

installation charges associated with tangible personal property are not

taxable.  All charges for the repair of hardware, including parts, labor,

travel, etc., are subject to sales tax.  If the computer specialist fails to

collect sales tax, then the customer must pay tax on the cost price of the

software and repairs.

and re mits t he tax  directly  to the  Dep artm ent of R evenu e. The  taxes w ill

become part of the contractor’s costs.

If the contractor removes real property from th e premises and perform s a

repair on that property while it is in a movable state, the service is a repair of

tangible p ersonal p roperty  and sub ject to sales t ax [see R .S. 47:301(14 )(g)(ii)].

The tax is the responsibility of the contractor to collect and the customer to

pay. Either party could be held liable for failure to pay the tax.

In part (b), the vendor performs several duties. The installation described in the

first sentence implies that the software belongs to the customer and the vendor

merely installs it. This installation is not subject to sales tax.   Also, if the

computer specialist sells the software to the customer and separately charges for

installing the software, the installation charges are not subject to sales tax [see

R.S. 47:301(13) and Dep artm ent of R evenu e v. SM SA L imited  Partn ership

d/b/a/ BellSouth Mob ility, 19th JDC , Docke t No. 423 ,577, Divisio n D]. 

In the second sentence the customer requests that the computer specialist solve

his computer problems. If this entails a repair of the software or hardware, then

the transaction is a taxable repair under R.S. 47:301(14)(g)(i). The labor charges,

the new software, the parts, and th e travel expenses are all included in the cost

of the repair and are subject to sales tax. If the freight charge is for shipping to

the computer specialist, those charges are included in the cost of the repair also.

However, if the freight is a separately stated charge for shipping to the

customer, then the charge is not subject to sales tax. As above, the computer

specialist is responsible for collecting the tax and the customer is responsible for

paying the tax. Either party could be held liable for failure to pay the tax.

The tax is the responsibility of the computer specialist to collect and the

customer to pay. If the comp uter specialist [vendor] does not properly collect

the tax, he is personally liable for paying the tax. If the vendor does not collect

the tax, the customer is liable for paying the tax and should report the tax due

on this item on their sales tax return.

53. We wou ld appreciate a discussion on what is taxable in reference to construction.  On purch ases that are installed, what is taxed to the owner?

Please refe r to Qu estions 1, 1 3, and 52(a ). The construction of real or immovab le property is not subject to sales or use

tax. Th e cont ractor p ays tax  on the  tangib le pers onal pr opert y that  he inst alls

to the real property. The tax is a cost the contractor must consider when billing

his cus tome r. How ever, co ntract ors tha t fabrica te, inst all, or rep air tang ible

personal property have several possible tax treatments to consider.

Fabrication, installation, and repair charges are separate and distinct in the sales
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tax law, although they are often the sam e activity. A labor charge for adding an

item to tangible personal property prior to a sale is included in the taxable sales

price. A n exam ple is w here a  custom er wa nts a lu ggage  rack ad ded to  a vehic le

before  signing  a purc hase a greem ent. A  labor ch arge fo r installin g the r ack is

taxable even if it is separately stated. Fabrication includes a situation where the

customer supplies the raw materials used to create the final product. R.S.

47:301(12) defines a sale to include the fabrication of tangible personal property

for con sum ers w ho fur nish, e ither d irectly o r indire ctly, th e mat erials us ed in

fabrication work.  An example is where a vendor builds a luggage rack from

materials supplied by the customer. Th e labor charges for building the rack are

taxable.

Labor charges for adding articles to tangible personal property after the sale are

installations and not taxable when separately stated [see R.S. 47:301(13)]. If the

customer purchases a vehicle and later returns to acquire a luggage rack, the

separately stated charge for installing the luggage rack is not taxable although

the sale of the rack will be. Also, if the customer purchases a vehicle with a

luggage rack and returns to the dealer to replace it with a better or different

style of rack, the labor charges for replacing the rack are not subject to sales

tax. This matter was recently litigated in court [see Department of Revenue v.

Baton Rouge SM SA Limited Partnersh ip d/b/a BellSouth Mobility, 19th JDC,

Dock et No. 42 3,577, Div ision D].

Labor charges for the repair or replacement of a defective item is considered a

repair. If the customer purchases a vehicle with a luggage rack that is later

damaged, the charge for replacing the rack is considered a repair and sub ject to

sales tax [see R .S. 47:30 1(14)(g) (i)]. Sepa rately s tating  the lab or char ge is

imm aterial.

54. Barbara Roe stated that it was valid to itemize repairs to a central air conditioning unit (i.e. parts, labor, etc.) and still be non-taxable.  Is this method

acceptable for East Baton Rouge Parish also?

Yes.  According to Rule 43 of the East Baton Rouge Sales and Use Tax Rules and

Regulations, the re pair of im mov able pr opert y is not  a taxab le servic e.  This

service is not taxable whether billed in a lump sum or itemized separately.  The

repair dealer is the consumer of the parts and materials used and must pay sales

or use tax at the time of purchase.

Not Answered

55. Is there an  easy wa y to dete rmine t he jurisd iction of tax?   (i.e. Colum n A, B, C , D on p arish tax).  T he book keeper  norm ally has no  know ledge of loca tion. 

Is there a map available?   When doing a return on another parish, this gets confusing.
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Please refer to Question No. 10.  You sh ould contact the other parishes to

request a map or street listing.  You should also discuss the proper taxing

jurisdiction with your customer.

Not Answered

56. When listing exemp tions for direct pay, do you need to list the name of the com pany or just put “direct pay”?

You must iden tify the company nam e on the tax return.  For exam ple, “Direct

Pay - A BC C ompa ny.”

We are unclear about the context of this question. Anytime a company claims

to be exempt from  tax on purchases because they p ossess a direct pay number,

they should provide an exem ption certificate to their vendors. Vendors are

required to maintain copies of the exemption certificate as evidence that the

customer is exempt.

When reporting the exemption on your sales tax return, the vendor is obligated

to maintain their records in a manner that can be readily verified. You do not

have to list each exempt customer on the sales tax return, but your records

should be kept so that an aud itor can track the sales reported on the return to

the specific invoices to which they relate.

57. Is a Direct Pay number valid on lump sum contracts involving real property?  One of my customers insists on using their DP number and asking that we

itemize labor and materials on real property contracts.  I normally ignore their instructions and remit state and local use tax on the material portion of the

job.

No.  A Direct Pay P ermit only applies to the sale/rental of tangible personal

property and sales of services.  It does not apply to a real property contractor

who is working for a comp any that has a Direct Pay Perm it.

A customer that h olds a Direct Pay numb er cannot legally compel a real

property contractor to charge sales tax for materials even if the labor and

materials are separately stated on the invoice. Normally the contractor pays

sales or use  tax on h is cost of the  tangible p ersonal p roperty  used on  the job. A

June 26, 1996, Louisiana 2nd Circuit Court of Appeals decision clarified the

contractor’s responsibility in this matter [see Clyde Juneau Company, Inc. v.

Caddo-Shreveport Sales and Use Tax Commission, 677 So. 2d 610, La. App. 2d

Cir., 1996.] The case was discussed in the Louisiana Tax Topics [Volume 17, No.

1 publish ed Janu ary 1997].

A con tracto r and a  custom er ma y agre e to tre at the  transa ction as  a retail sa le

of tangible personal property with an obligation to install. Here the customer

takes  title to an d the r isk of los s for th e tang ible per sonal p roper ty bef ore it is

installed in the real property contract. The contractor would charge sales tax on

the materials’ portion of the contract only. The labor charges [installation] are

not subject to sales tax. However, this alternative may change th e local

occupational license classification from contractor to retailer for those jobs.
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58. Some customers with “W” num bers insist on trying to use their “W” number for purchases on which they are the final consumer.  It is difficult to keep

them from back ing taxes out on our invoices.

A “W” nu mber mu st be used only on purchases for resale.  You m ust collect

sales tax on purchases for use or consumption.

Taxpayers that have wholesale or “W” numbers are required to pay sales tax on

purchases for their personal use. If you suspect that a company is misusing

their “W” number certificate you should report this to the Sales Tax Division

of the Louisiana Department of Revenue. Sales Tax Officials may handle the

matter or refer it to the Department’s Field Services Division. Penalties for

misuse of an exemption certificate include revocation of the taxpayer’s exempt

status.

59. Und er Ar ticle 466  of the L ouisian a Tax C ode, y our n ewsle tter sta tes th at the  dealer  mus t pay s ales or u se tax o n ma terials o r parts  purch ased.  I r egular ly

get charged tax on central air conditioner repairs that I view as “Real Property” repairs.  It is difficult for a small dealer to include sales or use tax in a

“lump sum” price of a part used in real property repair.  Many times a technician may not know which parts will be required, and it is difficult for a dealer

to “pre-price” a part with tax included in the sales price, due to multiple taxing entities.  What difference does it make as to whether the tax is included, or

is adde d sepa rately t o the s ales pric e of the  part, as  long as  taxes o n the  sale are  remit ted?  T he Sta te/Pa rish com es out  ahead  if taxes a re char ged on  the sale

in lieu of the dealer including “Use Tax” based on the cost of the part.

The ordinance only taxes repairs of tangible personal property and n ot repairs

of imm ovable pr operty.  A lso a recen t court cas e, Clyde Juneau C ompany, Inc.

v. Caddo-Shreveport Sales and Use Tax Commission, held that parts used by

the co ntract or in th e repa ir of an im mov able w ere no t a sale o f tangib le

personal property.

This matter was addressed in a case where judgement was rendered on June 26,

1996, by the Louisiana 2nd Circuit Court of Appeals [see Clyde  Juneau

Company, Inc. v. Caddo-Shreveport Sales and Use Tax Commission, 677 So. 2d

610, La. App. 2d Cir., 1996]. In that decision, the contractor was held liable for

sales or use tax on the cost of the materials used to repair immovable heating

and air-conditioning systems even though the separately stated charge for

materials on the repair dealer’s invoice was higher than his cost. The contractor

could not be forced to collect sales tax on these materials from his customer.

As a matter of practice, the Departm ent does allow real property contractors to

treat th eir con tracts a s retail sa les of m aterials w ith an o bligatio n to ins tall

them. Und er this scenario, the sale of the materials would be subject to sales tax

but the installation would not. However, most contractors find the former

method preferable since the total cost to the custom er is less.

60. Can I get more inform ation concerning the State and Ascen sion Parish’s sales and use tax code requirements regarding the p urchases of video movies that

are us ed en tirely fo r renta l?

Act 12 66 of 19 99 pro vides a n exclu sion fro m loca l sales an d use t ax for all

tangible personal property purchased for lease or rental.  The legislation

provides for the following phase-in of the exclusion:

C Beginning July 1, 1999, and ending June 30, 2000, one-fourth (1/4)

of the sales or cost price is excluded.

C Beginning July 1, 2000, and ending June 30, 2001, one-half (1/2) of

the sales or cost price is excluded.

Under R.S. 47:301(10)(a)(iii), the purchase of tangible personal property for

lease or  renta l is not su bject to  Louisia na Sta te Sales  Tax. T his inclu des m ovie

videos  purch ased fo r rent.  Note  that if th e video  renta l dealer  regula rly sells

used videos to the public, these sales are taxable and a credit is not allowed on

the original purchase of the videocassette.
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C Beginning July 1, 2001, and ending June 30, 2002, three-fourths (3/4)

of the sales or cost price is excluded.

C Beginning July 1, 2002, one hundred (100%) percent of the sales or

cost price is excluded.

61. Does the Louisiana Department of Revenue require that shipping/handling and freight be taxed?

Same as State’s response. Charges for shipping from the vendor or his supplier directly to the customer

are not subject to sales tax [see R.S. 47:301(3)(a) and Pensacola Construction Co.

v. McNam ara, 558 So.2d 231, Sup. Ct., 1990]. However, charges for shipping

from the supplier to the vendor are considered part of the vendor’s cost of

merchandise and are taxable even if separately stated on the invoice. Handling

charges are also considered to be part of the selling price. If shipping and

handling charges are combined on the invoice, the entire amount is considered

to be taxa ble. 

Often, a vendor describes the cost of shipping a prod uct to his customer as

shipping and handling. The description requires the Department to assume the

item to be taxable, unless the taxpayer can prove that it only includes charges

for shipping.

62. If we buy tubes to be u sed to repair or fabricate at a plant site that will become part of the permanent structure of the  unit and we are not charged  sales tax

on the sale of the tubes, do we need to pay use tax to the parish and state where the tubes were delivered?

If this is a repair to immovable property or a real property contract, then sales

or use tax is due when the tubes are purchased.

From this question, we assume that your company installs the tubes in a

man ufactu ring or  chem ical plan t that is  imm ovable  prope rty. If th is

assumption is correct, your compan y is the final consumer of the tubes as

tangible personal property. When you install the tubes in the plant, they have

been rendered imm ovable. Your company  should pay the state sales tax or use

tax on the cost of the tubes [less credit for tax paid to another state if you took

delivery o f the tub es outsid e of Louisia na]. 

63. If we are billed for services which state labor and materials, but which are not broken out, do we need to pay use tax on this?  (This would be in instances

where  we got a nother  comp any to w eld a specific t ube).

Please  refer to  Que stion N o. 62.  T he oth er we lding co mpa ny ref erenc ed in

your question must pay sales and use tax when the tubes are purchased.

The note persuades us to believe that the welding is some type of repair. The

taxability of this repair depends on the status of the tube wh en the welding was

performed. If the tube is part of the plant [i.e., immovable property], then the

service is not taxable and the repair contractor owes sales or use tax on the cost

of his materials. If the tube is removed from the premises and repaired at the

contractor’s shop, this is a taxable repair of tangible personal property [see R.S.

47:301(14)(g)(ii)]. Both the labor and material charges are taxable. Also, if the

repair is  perfor med  before  the tu be is ins talled in  the pla nt, the  repair is

taxable. If the transaction involves an installation of an item to the tube, the
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installat ion cha rge is n ot taxa ble. Fo r mor e deta il on inst allation  versu s repair

charges, refer to Question No. 53.

64. When a com pany goes out to a site and takes x-ray pictures of welds, are they requ ired to pay use tax on the x-rays?

Same as State’s response. A company is providing a professional service if it uses x-rays to determine the

quality of a welding job and then relates those findings to a custom er.

Includ ing th e deve loped  x-rays w ith the  repor t is imm aterial. T he valu e of this

transaction is in the information provided by the report and not the x-ray [see

R.S. 47:301(16)(e)]. The x-ray film is a consumable to the vendor who m ust pay

sales tax [or a ccrue us e tax] on th e purch ase of this ite m. 

A company is making a taxable sale if it takes x-rays of welds and delivers the

developed pictures to a specialist who will interpret them. In this case the

vendor would charge tax on  the sale of the x-ray pictures and claim advance tax

credit on their purchases of the film.


